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1. Introduction

With the coming into force of the Lisbon Treaty and the Russian accession to protocol no 14 of the European Convention on Human Rights, the last legal obstacles to an EU accession to the convention have been overcome. Short of all EU member states agreeing to the process, which should be little more than a theoretical hurdle, since they are all themselves parties to the convention, the road to accession is now cleared. Thus, wasting no time, the European Commission and the European parliament have issued a memo and a draft report respectively, giving their reasons for an accession and laying out strategies for how the process should go about.

This paper aims to scrutinize the argumentation of the EU institutions from a legal perspective. Thus we begin by listing their arguments, as given by these reports.

1. The accession of the EU to the ECHR will complete the European human rights protection system. This is of both practical and symbolic value as it,

- provides a greater spectrum of legal remedies for EU citizens,

- reinforces the credibility of European human rights protection,

- sends a strong signal to “wider Europe” of EU’s human rights commitment and

- gives more weight to EU in criticizing other parties to the Convention on human rights issues.

2. The EU institutions will be put under the jurisdiction of the European Court of Human Rights, which will provide EU citizens with an equal protection against the former as of that against their respective states.

3. ECtHR will become a last instance for ensuring fundamental rights protection and provide specialized external protection in that regard, without for that sake becoming supreme to the ECJ. Thus, the Charter of Fundamental rights will remain unaffected, save for the insurance that it will provide at least the same level of protection as the ECHR.

4. There will be more coherence and harmony of case law development between ECJ and ECtHR.

5. EU will gain more influence in the Council of Europe and ECtHR and over the development of the convention.

Each of these reasons presupposes one or more problems inherent to the present situation and that need to and can be resolved by the EU accession. We will thus proceed to evaluate these problems and the possibilities of them being solved, as well as adding some concerns of our own.
2. The path to accession.

EU: s accession to the ECHR has been discussed since 1979, the first time the proposal arose in a Commission Memorandum 
. In 1996, the ECJ decided that the European Community could not accede to the ECHR for lack of competence
. Since then, the overall opinion of the need for EU to access to the ECHR has gained political momentum. In the Warsaw Declaration, adopted by 46 Heads of State and Government of the Council of Europe’s member states in May 2005, they call for an “early accession of the EU to the ECHR”. 
 Today, the Treaty of Lisbon provides a legal basis for EU accession to the ECHR.
 These days, there is also a broad political support for EU Accession. Also, The Parliamentary Assembly of the Council of Europe has for several years called for an accession
. To be a member of the European Union, every member state must be a party to the ECHR, as listed in the Copenhagen Criteria. However, the EU itself and its institutions are not bound by the ECHR. Over the years, the member states have transferred substantial powers to the EU, powers that used to belong to the national state. This means that the EU and its institutions today are not under external judicial supervision where respect for human rights and fundamental freedoms is concerned. The Parliamentary Assembly lists a number of problems with today’s situation: e.g.: 

· The coherence of European legal protection is not fully assured, since the case-law of the European Court of Human Rights and the Court of Justice of the European Communities might not be appropriately harmonised. 

· European citizens do not have direct access to the ECtHR when they consider that their fundamental rights have been violated by the EU: s institutions. 

· Execution of ECtHR: s decisions remain a difficult task in cases involving EU law
. 

3. Views and arguments from the debate.

Judge Pieter van Dijk argues that the fact that thirty years have passed since the accession discussion started has both enhanced and reduced the importance of accession. He argues that in a substantial and practical view, the importance has been reduced thanks to the way in which the ECJ has developed its case-law in the area of protection of human rights. On the other hand, from a dogmatic and formal point of view, viewed in the way that the member states have transferred an increasing number of powers to the EU, powers which traditionally belong to the national State, he claims that the importance has increased.
 

Van Dijk argues that even though there has been a “factual accession” to the ECHR by the EU, in the way that the ECJ has adopted ECtHR’s measures and standards in its case law, there is no guarantee that the EU institutions will always apply these standards in the same way they are interpreted and applied by the ECtHR. After accession, the ECtHR would have direct jurisdiction over the EU institutions; it would be informed by the EU perspective on behalf of the EU institution involved in a certain case. This would enhance the uniform application and interpretation of the ECHR, taking into account the specificities of the EU.  

As for the procedural part, Van Dijk argues in favour of an admissibly criterion. When a case against an EU institution is brought before the ECtHR, a panel would decide whether the application would be accepted on in the interest of legal protection and/or a uniform interpretation and application of the ECHR. The “equivalent protection” (from the Bosphourus case) criterion would serve as an admissibility condition. Van Dijk means the EU accession will entail an additional burden for the ECtHR, and that an admissible criterion would lessen it. Such a criterion would also avoid a “prestigious battle” between the two courts. If the EU accession should lead to a considerable increase in cases brought before the Court, Van Dijk supports the creation of a separate unit within the Court, handling only such cases.
 

Mr Francis G Jacobs, former Advocate General at ECJ, argues that the EU accession, “while widely regarded as valuable for political and symbolic reasons, will have rather limited effects on the observance of human rights standards.” He states that the EU already recognizes the ECHR as the fundamental standard for human rights in Europe, and that both the ECJ and the ECtHR respect and follow each other’s case law. Jacobs raises a number of questions regarding the modalities of the EU accession. He demands for an awareness of not making the Convention system overly complicated and emphasises that nothing should be done which would weaken the Convention.

Mrs Florence Benoît- Rohmer, Professor at the Robert Schuman University in Strasbourg, argues in favour of the accession even though she stresses that the arguments for accession has weakened over time. Benoît-Rohmer holds that the need for clarity, legal certainty and judicial protection for individuals are the main reasons why the EU should accede to the ECHR. She stresses the problem of today’s situation, where individuals can’t file an application against the perpetrator (the EU), merely against a member state. Furthermore, there is today no guarantee that the victim will be compensated in case of a verdict of guilty since the remedy depends on a third party, not bound by the ECHR.

Benoiît-Rohmer also puts forward the political aspect. While joining, EU would show a clear sign of European solidarity in the area of fundamental rights.
 

Benoît-Rohmer admits that there may be some confusion regarding who is responsible for a violation of the ECHR after the accession. Since the EU gives the member states a certain margin of appreciation while implementing Union law, it is not always clear who is the guilty party. To let the ECtHR to determine this would mean letting the ECtHR deciding on the division of competences between the EU and its member states. Benoît-Rohmer deems such a situation “not acceptable” and recommends a system where it is possible for the individual to file a complaint against the EU and a member state simultaneously; leaving it to the EU to decide which party is the respondent. If necessary, the ECJ would assist in this process.

Further, she argues against a system with preliminary questions, suggested by some. According to her, such a system would not respect the specific characteristics of the EU. It would also mean very long turnaround, something that could have a deterrent effect on applicants. The only “reasonable approach” is to maintain the system, meaning individual petitions after all national remedies have been exhausted.

Moreover, Benoît-Rohmer argues that the accession will preserve the role of the ECJ, which will maintain exclusive power to review the lawfulness of the EU: s acts. “The Strasbourg Court’s judgments must remain declaratory, and it will be for the EU institutions to decide on the implications of any conviction.” One might argue that this view somewhat contradictory to what she stated earlier, about one important problem with today’s system being the fact that individuals can’t count on EU to follow ECtHR judgements (as viewed in the Matthews case)
François Tulkens, judge at the ECtHR argues that there is urgency, and that the accession must take place as quickly as possible, and in an as simple way as possible. He claims that the system of the ECHR suffers from disequilibria and that there exists an incongruity. . As for the accession process, Tulkens stresses the fact that the principle of “everyone is equal before the Convention” must be the guiding principle. . Otherwise it could seem as if one were creating privileges for the EU within the system of the Convention. He emphasizes the fact that the EU will submit itself to the same external control as the contracting States in the case of accession. At the same time Tulkens admits that the EU is not a State, and that it is neither possible nor desirable to have absolute equality between them before the ECtHR. Tulkens also states that it is not the ECtHR: s task to judge on the division of competences between the EU and its member states
. 

 Viviane Reding, Vice-President of the European Commission, argues that thanks to accession, the case law of the ECJ and the ECtHR will evolve in steps, thus ensuring a coherent system of fundamental rights protection throughout Europe. After accession the Union will have the possibility to defend its acts and their conformity with human rights before the Strasbourg court and also be represented by an EU judge. When the EU will be a co-respondent, this also means that the Union will be bound by the Strasbourg judgement, and thus be under an obligation to execute such a judgement. ”The EU may be obliged to abolish or amend the provision of the Union law”. However, Reding continues by stating that the Strasbourg Court should in principle not interpret Union law. It shall be up to the EU: s internal laws to determine in which type of cases the Union should join the proceedings as a co-respondent.

As one can see, all parties are arguing in favour of accession. However, when it comes to technical solutions, you can notice quite a discrepancy between their views on how the accession should be put into practice. It can seem a bit worrying that in the spring of 2010, views on this are not more corresponding. If not, it certainly raises the question on how far the EU really is from accession. In these different opinions, everybody is advocating for the strengthening of individuals fundamental rights protection. However, when it comes to the practical and technical aspects of the accession, it seems like the desire to preserve the EU as a unique legal system prevails over individual’s rights to protection against the former. There is also a lack of clarity on how the system of the two courts would in reality if none of the courts is to be supreme to the other. The prevailing question must also be how this uncertainty will benefit the individual when it comes to applying cases to one of the courts.
4. Relation between the Convention and the Charter, as well as between the two courts

At present, the EU isn’t party to the ECHR and therefore doesn’t fall under the tight scrutiny of the ECtHR.  EU citizens cannot complain to the ECtHR in Strasbourg about the acts and omissions of EU institutions, agencies and bodies
. Following the adoption of the EU Charter, it seems quite odd that the EU should be the only ‘legal space’ left in Europe which is not subject to external scrutiny by the ECtHR. 

Before judging pros and cons of joining the ECHR and answering the question whether it is necessary to access, its important to examine the relationship between the Charter and the Convention. 

The status of rights guaranteed by the ECHR was confirmed by the ECJ case-law as well as by the treaties – those rights are general principles of EU law

. Although it is not possible to control the system of EU law by the EctHR when EU is not the party of the convention. 

After ratification of Treaty of Lisbon European Charter on Human Rights become the part of the European Law and has the same legal value as Treaties
 so it is now binding for  member-states and EU institutions. The Charter is said to be the most modern codification of human rights in the world. It is based on ECHR
, the constitutional traditions of the EU Member States, the Council of Europe's Social Charter and the Community Charter of Fundamental Social Rights of Workers. It entrenches all the rights guaranteed in the ECHR and the standards of the Charter should be interpreted in acordance with the Convention. What is important, article 53 of the Charter constitutes that the protection provided in Charter must be at least as high as that of the Convention. Thus the Charter can have a wider scope. Twelve of the Charter guarantees has the same meaning as in the conventions. But in seven other provisions Charter guarantees the wider scope of protection event though the meaning is the same
. . In the Charter, we also find the so-called "third generation" fundamental rights, such as data protection, guarantees on bioethics and on good administration. The solution provided in the article 52(3) is important because in opinion of European Commission it removes the risk of diverging from ECJ and EctHR case-law. 

As it was mentioned above, one of the issues arising from the accession to the ECHR is the relationship between European Court of Human Rights and the European Court of Justice. While the decision about the accession was already made, and the process has began, the Commission as well as the countries don’t know how should this relationship look like.

As the law now stands the European Court of Justice has the jurisdiction over European Institutions, member-states and citizens. 

On the other hand the European Court of Human Rights ensure the protection of rights guaranteed in the Convention and supervise the obligations of Contracting States arising from this Convention.

As the EU sigh the Charter on Human rights, and has the great case-law according to human rights protection based on rights and duties stipulated in the Convention, there appears the question if we are going to have two independent courts as it is now or one of them – ECHR is going to be the superior.

On the beginning it is important to emphasize that there is divergence between two courts, this being the case which it is important to organize the relationship between them as they can be competitive. After an accession of the EU to the ECHR, it is likely that both courts will assert that they have exclusive jurisdiction over the ECHR in inter-state cases, which creates a jurisdictional conflict for which a solution must be found. Member States are bound by the ECHR while, on the other hand, the EC institutions are bound by the human rights standard of the Union, seems problematic. Although it can infer from the decisions of both Courts the Court of Human Rights and the Court of Justice, that the latter is trying to orientate itself to the former, so that a de facto parallelisation is underway, there is a danger of diverging interpretations of content and extent of the guarantees in the Convention because of the lack of formal cooperation between the two courts. This danger is multiplied since the Court of Human Rights reads the Convention guarantees in the light of the ECHR, whereas the EU sees as the dominating goal the economic and social integration of its Member States.  The danger of differing interpretations has practical consequences
. 

On the other hand there are several examples of case-law when courts harmonised their decisions
.

5. Coherence of case law

In its report, the European parliament stresses the point that since the 1970’s ECJ case law has consistently incorporated ECHR principles as fundamental rights into EU law as part of the member states constitutional traditions and that “the essence of this case law was incorporated into primary law by the Maastricht Treaty on European Union of 1993”
. Even so, the European Parliament still gives as one of the reasons for accession the need for the union to be “integrated into the fundamental rights protection”
 of the ECHR. It thus deems this incorporation as insufficient, despite the efforts of the ever-inventive ECJ.

5.1. “Constitutional traditions” - ECJ incorporation of ECHR into community law

These efforts began with the Stauder
 case in 1969, where ECJ for the first time mentioned the “fundamental human rights enshrined in the general principles of community law and protected by the court”, albeit refraining from defining these rights or their source further. The court repeated this rather uncertain stance in the Internationale Handelsgesellschaft
 case in 1970, but during the following decades it gradually developed the concept and the system surrounding it. In the 1974 case Nold, the plaintiff in the main action held that actions undertaken by the European Commission had infringed on his right to free pursuit of business, as guaranteed by, among others, the European Convention on Human Rights. The court agreed that such fundamental rights did indeed form an integral part of community law as derived from the constitutional traditions of member states, to which belong “international treaties for the protection of human rights on which member states have collaborated or of which they are signatories”
. It did however go on to argue that these rights and principles must be subject to limitation by the “overall objectives pursued by the community, on condition that the substance is left untouched”
. It thus became clear that, although implicitly, the ECJ did give some weight to the ECHR in community law, while at the same time limiting its influence with reference to community overall objectives.

The following year, ECJ issued its judgement in the Rutili case. Here the plaintiff in the main action argued that his freedom of movement had been unduly infringed upon with regard to public policy. The court once again confirmed its control of the interpretation of these principles by stating that “the concept of public policy must, in the community context, and where, in particular, it is used as a justification for derogating from the fundamental principles of equality in treatment and freedom of movement for workers, be interpreted strictly, so that its scope cannot be determined unilaterally by each member state without being subject to control by the institutions of the community.”
 It was however also forced to elaborate on the content of these principles and, in doing so, for the first time made specific reference to the ECHR and the principle, embedded in articles 8, 9 and 10 and article 2 of protocol no. 4, saying that any limitations of these rights could only be accepted as far as they are necessary in a democratic society. This thus meant that the “constitutional traditions” of member states could be described in such detail as specific provisions on the ECHR, even if ECJ kept a firm grip of their interpretation within the framework of community law.

The development continued in the Hauer case.
 Here ECJ had to consider a situation where a person had been prohibited from planting vines, following a community regulation. One of the questions thus raised was whether or not there had been an infringement of her right to property. The court made explicit reference to article 1 of the first protocol to the convention, as given by the constitutional traditions of the member states, stating that “[f]undamental

rights form an integral part of the general principles of law, the observance of which is ensured by the Court. In safeguarding those rights, the latter is bound to draw inspiration from constitutional traditions common to the member states, so that measures which are incompatible with the fundamental rights recognized by the constitutions of those states are unacceptable in the community. International treaties for the protection of human rights on which the member states have collaborated or of which they are signatories can also supply guidelines which should be followed within the framework of community law.”
 Even so, in its further elaboration on the applicability of the article in the present case, the court argued that the infringement that had indeed occurred could still be justified with regard to the public interest, since the plaintiff in the main action continued to enjoy a wide range of opportunities for the use of her land other than the planting of vines. In the court’s view, it was important to view both the right to property and the freedom to pursue trade or professional activities in light of its social function. More importantly, the court once again clarified the community framework for the interpretation of fundamental rights by stating that “[t]he question of a possible infringement of fundamental rights by a measure of the community institutions can only be judged in the light of community law itself. The introduction of special criteria for assessment stemming from the legislation or constitutional law of a particular member state would, by damaging the substantive unity and efficacy of community law, lead inevitably to the destruction of the unity of the common market and the jeopardizing of the cohesion of the community.”
 This trend of putting fundamental rights under the scrutiny of community law, rather than the other way around, was further confirmed in the case of Hoechst
. With reference to article 8 of the convention the court held that the interpretation of this principle within community law was hampered by the fact that divergences among the legal systems of member states in its application were “not inconsiderable”.
 Therefore, even though it was admitted that private enterprises needed to be protected from public interference to some extent, this protection was deemed not strong enough to withstand the European Commissions right to access to information. According to the court, “the right to enter any premises, land and means of transport of undertakings is of particular importance inasmuch as it is intended to permit the Commission to obtain evidence of infringements of the competition rules in the places in which such evidence is normally to be found, that is to say, on the business premises of undertakings. That right of access would serve no useful purpose if the Commission' s officials could do no more than ask for documents or files which they could identify precisely in advance. On the contrary, such a right implies the power to search for various items of information which are not already known or fully identified. Without such a power, it would be impossible for the Commission to obtain the information necessary to carry out the investigation if the undertakings concerned refused to cooperate or adopted an obstructive attitude.”

Over time, ECJ has moved on not only to consider the ECHR and its provisions, but also to draw on specific judgements by ECtHR. In the 1997 case of Familiapress
, ECJ was dealing with the freedom of expression as protected by article 10 in the convention. In analyzing how this freedom might be derogated from within the framework of a democratic society, the court made specific reference to the ECtHR judgement in the case of Informationsverein Lentia and Others v. Austria to determine to what extent the maintaining of press diversity could justify such derogation. The following year this process was continued in the case of Baustalgewebe
, where ECJ drew on a series of ECtHR judgements
 to support its argument that any analysis of what constitutes a “reasonable time” within which someone facing a criminal charge is entitled to a fair and public hearing according to article 6(1) of the convention must “be appraised in the light of the circumstances specific to each case and, in particular, the importance of the case for the person concerned, its complexity and the conduct of the applicant and of the competent authorities.”
 Further, in the case of PVC II
, ECJ explicitly acknowledged the importance of ECtHR interpretation of the convention by referring to “further developments in the case-law of the European Court of Human Rights which the community judicature must take into account when interpreting fundamental rights.”
 An example of such considerations is the case of Roquette
, where ECJ noted that, subsequent to its own ruling in the aforementioned Hoechst case, ECtHR had ruled that “the protection of the home provided for in Article 8 of the ECHR may in certain circumstances be extended to cover [business] premises”
, which meant that ECJ had to reconsider the value of its own case-law on the matter and review its interpretation of article 8.

One might argue that, given the development of ECJ case-law as described above, it has been converging to a great extent with that of the ECtHR and become more and more compliant with the ECHR. It does however seem too soon to disregard the fact that the Court has historically reserved the right of interpretation of fundamental rights with regard to the overall objectives of the Union. That this to some extent might still the case might be illustrated by the Laval case
, where the court had to pin the fundamental right of collective action (as enshrined in the charter of fundamental rights) against the founding principle of the Union concerning the free movement of labour. As a Swedish union called a blockade due to the fact that the Latvian workers on the site were not protected by Swedish collective agreements, the ECJ ruled that the latter had to prevail. It does deserve acknowledging that this case did not concern the Convention per se, but it still serves to show the different perspectives the ECJ need to take into account when ruling on a case.

5.2. ”Equivalent Protection” – ECtHR (lack of) jurisdiction over EU institutions

Due to the as of yet non-accession to the convention by EU, ECtHR does not have jurisdiction over the EU institutions and their actions. Still, on a number of occasions, the ECtHR has been forced to take such actions into account when dealing with complaints. The way in which the ECtHR has handled these cases, independently creating what could be labelled as an indirect kind of jurisdiction, offers vital information to assess the need for EU accession to the convention.

During the 1980’s, the then existing European Commission on Human Rights, acting as the body granting admissibility for claims to the ECtHR, dealt with a number of cases brought against the European Communities.
 To a great extent, these were deemed inadmissible on the grounds that ECtHR could exercise no jurisdiction over such cases. Even so, the commission held open a small window of opportunity for holding member states responsible for actions taken by community institutions, a window which was further opened during the 1990’s. In the case M & Co vs. Federal Republic of Germany the ECtHR started to develop what would come to known as the doctrine of equivalent protection. In a decision on inadmissibility, the Commission stated that “the Convention does not prohibit a Member State from transferring powers to international organisations. Nonetheless… …a transfer of powers does not necessarily exclude a State’s responsibility under the Convention with regard to the exercise of the transferred powers. Otherwise the guarantees of the Convention could wantonly be limited or excluded and thus be deprived of their peremptory character. The object and purpose of the Convention as an instrument for the protection of individual human beings requires that its provisions be interpreted so as to make its safeguards practical and effective… …Therefore the transfer of powers to an international organisation is not incompatible with the Convention provided that within that organisation fundamental rights will receive an equivalent protection.”
 Noting the developments in ECJ case law concerning the convention, as well as the EC institution’s pledge to respect the human rights of the convention, the commission deemed the protection within the community equivalent and thus declared the claim inadmissible.

This line of reasoning was further elaborated on in the Heinz
 case, where ECtHR was faced with a claim that a decision by the European Patent Office constituted an infringement on the right to property according to article 1 of protocol no. 1 and that the EC member states, having set up this institution, were thus in breach of their obligations according to the convention. Even if the commission deemed this claim as inadmissible as well, considering the system of the European patent as providing “equivalent protection”, it had to go into a relatively detailed analysis of this system in order to arrive at this conclusion, thus in reality judging on everything short of the material facts of the case. This evident support of the Community legal system in general was then strengthened in the case of Pafitis
, were ECtHR considered a prolongation of proceedings of more than two and a half years due to a preliminary reference to the ECJ not to be a breach of article 6 of the convention, since “to take it into account would adversely affect the system instituted by Article 177 of the EEC Treaty and work against the aim pursued in substance in that Article”
, even though the proceedings in themselves did infringe on the right to a fair trial. In the Fritz
 case, the European Commission on Human Rights even suggested that a failure to request a preliminary ruling could, under certain circumstances, be an infringement of article 6 (1) of the Convention.

A reare instance of ECtHR actually ruling against community law was in the case of Matthews
. The plaintiff, residing in Gibraltar, complained to the Court about her right to free elections as guaranteed by article 3 of protocol no 1 to the convention being infringed upon as a result of British special legislation concerning Gibraltar in combination with the EC act on Direct Elections of 1976, denying her to vote in the elections to the European Parliament. The court reiterated its stance that member states’ responsibilities under the convention continue even after transfer of power to international organisations and that they must thus continue to secure the human rights enshrined in it. As the UK had freely entered into the Maastricht treaty and the Elections Act, it was thus responsible ratio materiae under article 1 of the convention for the consequences of the treaty, in this case the failure to provide a citizen of the EC with the possibility to influence a legislature directly affecting her.

The closest ECJ and ECtHR have ever come to being “head to head” was in the case of Bosphorus
, a case that was handled by both courts respectively. The issue came to have implications on both the relation between community law and the Convention, as well as their relation to public international law. Its origin was a UN resolution calling for sanctions against the former republic of Yugoslavia, which resulted in ECC Council Regulation 990/93, ordering the seizure of, among other things, aircraft “in which a majority or controlling interest is held by a person or undertaking in or operating from the Federal Republic of Yugoslavia.” A Turkish travel organizer (Bosphorus) suffered from this due to the fact that it had leased two aircraft from a Yugoslav airline, which, while going through maintenance on Ireland, were seized by Irish authorities in compliance with the regulation. As Bosphorus took the matter to the Irish judiciary, the Irish Supreme Court eventually made a request for a preliminary ruling of the ECJ, which was thus faced with the question of whether the seizure was an infringement of the right to property. The Court ruled that it was not, arguing that “[f]undamental rights such as the right to peaceful enjoyment of property and freedom to pursue a commercial activity are not absolute and their exercise may be subject to restrictions justified by objectives of general interest pursued by the Community”,
 even though it was shown that the Yugoslav owner had no control over the aircraft and that the lease was paid into a frozen account. The aim of the sanctions was, according to ECJ, with reference to Regulation 990/93, to “dissuade the Federal Republic of Yugoslavia from ‘further violating the integrity and security of the Republic of Bosnia-Hercegovina and to induce the Bosnian Serb party to cooperate in the restoration of peace in this republic’”
, a function that it thus deemed the seizure to fulfil.

Bosphorus then took the matter to the ECtHR, making essentially the same claim as before the ECJ.
 The ECtHR concluded that “the impugned interference was not the result of an exercise of discretion by the Irish authorities, either under EC or Irish law, but rather amounted to compliance by the Irish State with its legal obligations flowing from EC law and, in particular, Article 8 of EC Regulation 990/93”
, thus putting itself in a position where it had to judge on the merits of the Community system of law itself. Reiterating the doctrine of equivalent protection, it elaborated on this to state that by equivalent, it meant “comparable” and not “identical”, since the latter “could run counter to the interest of international cooperation pursued”
, thus creating a presumption that as long as a state party to the Convention does no more than implement legal obligations flowing from its membership in an organization that provides protection comparable to that of the Convention, the state will not have departed from its obligations under the convention. This presumption, the court argued further, can only be rebutted if the circumstances of a particular case show the protection to be “manifestly deficient”.
 Such circumstances did not, according to the ECtHR, exist in the present case, which was why, after a lengthy description of the judicial evolution of ECJ fundamental rights protection similar to the one above, it concluded that there had been no breach of the Convention.

5.3. Sufficient convergence?

As this case-law study shows, it seems that the two European courts have moved closer to each other with regard to their application of fundamental rights than one might understand at face value from the accession discussion. Given the rather bold incorporation of and reference to ECHR and ECtHR case law by the ECJ and the scrutiny exercised by the ECtHR by means of the “equivalent protection/manifestly deficient” doctrine, one could argue that the convergence sought after by the European Parliament has already come a long way through the courts’ judicial invention and that this convergence will continue, suggesting that an accession would be unnecessary. Does this convergence suffice for a system of human rights protection? One could make a few points to argue that it does not. Most prominent is the threshold of ECtHR’s “equivalent protection”, which seems to be worryingly low. Apart from Matthews, where the infringement of a right was quite clear, we have no indication as to what constitutes such a manifest deficiency that the presumption of equivalence will be rebutted. Considering the reasoning in Bosphorus, which deals almost exclusively with the formal working of the EU system and not its practical implications in the actual case, one would be hard pressed to find an example where ECtHR would actually go into factual detail to examine a possible deficiency, especially since the ECJ judgement in the case does seem possible to question from a convention perspective.

The argument against this would be that there is really no need for such examination, given that ECJ has already gone to such lengths to accommodate the convention in its case-law, even disregarding the existence of the charter. This might be true, but it needs to be remembered that, as opposed to ECtHR, which has only to uphold the minimum human rights standards of the convention, ECJ has other interests of the Union to take into regard and that it has previously reserved the right to do so. Even if this might only be a theoretical danger, it creates, together with the unknown spectra between “equivalent protection” and “manifest deficiency”, a blank space of uncertainty as regards the future development of fundamental rights protection. This leads to the strongest point of criticism against the current system, which is the lack of transparency and legal certainty. Even though it might continue to provide an “equivalent protection”, not only by theoretical ECtHR standards, we cannot know this. It seems that an accession would provide more certainty in this regard.

6. Possible problems and other consequences of accession

As it was mentioned before now in Europe there are two different systems of human right protection connected with each other. Without accession EU is going to be the last part of Europe that is not under the ECHR control. On the other hand according to EU Charter on human rights and case-law that stands for ECHR it seems that the accession is not necessary for the EU. With reference to the harmonisations it seems that the dual-system is working. Also according to ECHR case-law, member-states are responsible not only for the domestic law but also for all acts that are a consequence of their membership in EC. In case of EU law, member states are responsible for acts that they had any discretion in implementation – such acts are treated like domestic acts. This attitude appears from the Bosphorus case. 

After accession ECJ is going to be checked in case of breaking human rights in EU law. According to Opinion 1/91 the ECJ is bound by the decisions of courts created by an international agreement to which the EC is a party. It follows that after accession Human Rights Court is going to be superior to ECJ. It means that after the accession ECJ will be the highest court on EU law just like the highest courts in the each member states. It will be necessary to exhaust the instance to bring a case before a ECHR. The ECHR is going to be for the EU as the contracting party of the convention the highest court on human rights issues. 

What is also important EU Institutions are going to get a full status of the party to the proceedings, which will enable EU to defend. Also it will have one judge in the Tribunal and all the right coming from the Convention for the arties (except the representation in the Commission of Human Rights).

There are different solutions to the problem of supervision of ECHR. One involves the use of the advisory opinion mechanism that already exists in the ECHR,  combined with a preliminary reference procedure, resulting in a procedure whereby the ECJ could refer a question relating to the ECHR to the Court of Human Rights, which would then give an advisory opinion to the ECJ on the meaning of the Convention, which the ECJ would then apply. 

In this moment appears another problem connected with the relationship between Convention and Charter. As it was mentioned before Convention's guarantees are the minimum for EU human right protection. Thus the Charter can and do apply wider scope of protection. According to what was written above, ECHR is going to be superior to ECJ and will be competent to check the law and case-law functioning in EU. Then there is a question if it will be possible for ECHR to use it's competence while the EU law will guarantee wider scope of protection. None of the cases could get to ECHR because it would check if the minimum wasn't offended after checking by ECJ if the wider scope wasn't offended.

Commission and member-states want to access the Convention. And as it was mentioned before the most important reason for that is to feel the gaps in the protections, which are the outcome of functioning two competitive systems. Although there is no sure if after giving to the Charter the same legal values as the Treaties there are going to be gaps to fill. Charter has wider scope of protection so it should protect better that Convention. 

But maybe it is important to access the Convention so that EU institutions get any right in ECHR proceedings.

7. Conclusion

So, can the forthcoming accession be a “boost” to human rights? That of course depends on how one defines a “boost”. Materially and substantially, this is obviously not the case. The accession will not add anything new to the list of human rights or increase the scope of the existing ones. Rather, it is a question of procedure and politics. Let us recapitulate the reasons recently given by the EU institutions for acceding to the Convention in order to evaluate them from this point of view.

“2. The EU institutions will be put under the jurisdiction of the European Court of Human Rights, which will provide EU citizens with an equal protection against the former as of that against their respective states.

3. ECtHR will become a last instance for ensuring fundamental rights protection and provide specialized external protection in that regard, without for that sake becoming supreme to the ECJ. Thus, the Charter of Fundamental rights will remain unaffected, save for the insurance that it will provide at least the same level of protection as the ECHR.

4. There will be more coherence and harmony of case law development between ECJ and ECtHR.”

As the primary effect of the accession will concern the relationship between the ECtHR and the EU institutions, which has been discussed at length in this paper, it seems fit to address these points first. As has been argued, it is not clear that EU citizens do not already enjoy equal protection against the EU institutions as of that against their respective states. With the coming into force of the Charter of Fundamental Rights and given the development of ECJ and ECtHR case law, it is possible that, in a material sense, they do. Also, the case-law development of these courts seem to be becoming more and more coherent, with the two constantly referring to each other. However, an accession seems to strengthen this process further, at least in a procedural sense. To claim that ECtHR will not be supreme to the ECJ seems to be a play with words. As regards the safeguarding of the convention, it will undoubtedly be, but only as a guarantor of the coherence that may or may not already exist and of upholding a minimum standard for fundamental rights protection. Even if there exists an outspoken ambition for the Charter of fundamental rights to provide even stronger protection than the convention, there is also a danger that, given the many other interests of the Union, these ideals might in some instances have to stand back. The accession and full scrutiny of ECtHR over EU dealings will most probably ensure that such possible shortcomings never fall below the standards of the Convention, a protection that, given the “equivalent protection/manifestly deficient” doctrine, does not seem to exist today. In any case, the system will be more transparent, predictable and understandable than it is at present. Any danger of an excessive burden of cases before ECtHR seems exaggerated, since with the coming into force of the Charter of fundamental rights, they will predominantly be handled by ECJ, but the suggestions for admissibility criterions seems like a plausible additional safeguard.

“1. The accession of the EU to the ECHR will complete the European human rights protection system. This is of both practical and symbolic value as it,

- provides a greater spectrum of legal remedies for EU citizens,

- reinforces the credibility of European human rights protection,

- sends a strong signal to “wider Europe” of EU’s human rights commitment and

- gives more weight to EU in criticizing other parties to the convention on human rights issues.”

The political aspects of an accession should probably not be underestimated. Whether or not the accession will actually mean something within the EU, given the supposedly more comprehensive protection of the Charter of fundamental rights, it seems important that this strengthening of the Union system is not perceived as the EU turning its back to the rest of the world in general and to the Convention parties who are not member states of the EU in particular. If for no other reason, accession seems still to be sufficiently motivated as a sign of the Union continuing to take the Convention system seriously, rather than moving on without it, on its own. If EU wants to retain its credibility as a human rights promoter, especially towards other parties to the Convention, the accession seems necessary. Given the fact that Convention accession is also a formal Copenhagen criterion, anything else would be pure hypocrisy.

“5. EU will gain more influence in the Council of Europe and ECtHR and over the development of the convention.”

The details for how the Union will actually execute its influence in the Council and the Court seem not to be quite finalized as of yet. Nevertheless, this influence will undoubtedly be significant, not only from a strategically political point of view, but also for the process of streamlining the human rights protection system in Europe and to ensure its credibility, transparency and comprehensibility. In this regard, the accession will indeed provide a symbolic, practical and substantial boost to human rights protection in Europe.
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