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1. Introduction

In the context of the seminar European Constitutionalism 2010 “European Integration: enhanced protection or a threat to individual freedom and liberty?” we write this essay on the positive obligation of states to provide security under the European Convention for the protection of Human Rights (hereafter: “The Convention”), The European Charter for the Protection of Human Rights (hereafter: “The Charter”) and the Polish Constitution (hereafter: “The Constitution”). 

The right to security will be handled from the view of the States obligation to provide this security and therefore a general chapter on positive obligation will not be redundant. Chapter 2 will handle this theoretical basis. 

After this general introduction to positive obligations of states we will focus on the protection of security under the Convention. In this following chapter – chapter 3 – we will try to show the virtues and issues of protection of this right under the Convention. This will be done by the general introduction to the way this right is protected under the Convention, the way legal scientist see the functioning of this right, and the way the European Court of Human Rights (hereafter: “The ECHR”) handles the positive obligation to protect citizens of State Parties. 

In chapter 4 we will continue with a short, but exhaustive view on the protection of this same right to security under the Charter. Because there is no case-law on this topic, we will stay with the description of the reach of this right, and the boundaries of this right. 
In the following chapter, namely chapter 5, we will discuss the way this right to security has found its way into the Polish Constitution. After a short framework of this right in the Polish Legal system, we will continue to summarize the working and problems of this right. Although it will not be possible to give a full view of the Polish case-law on this right, due to the language problems, we will try to discuss the most important matters on this subject.

The right to security is being protected under all three legislative texts, but the main question remains if the protection is organized in the same way, and if the European Citizens can expect the same level of protection under all three of them. We will try to answer this question in the last chapter, where we will also give a short summarize of our findings. 
According to our methodology we will have to make some critical observation as to the sources and language problems we suffered during this writing. We could not consult all the major books on this topic because of the lack of availability of some of them in the library, and although some books and articles could have been referred to, due to the lack of knowledge of the Polish legal language, we could not used them as much as we might have wished for. 

We hope to have written a good overview on the comparison of the right to security under the Convention, the Charter and the Constitution. 

Loic Alves, Silvia Anna Gawronski & Marcin Stupak
2. Positive Obligations of States in General

a. Introduction

Neither the Convention, the Charter, nor the Polish Constitution defines what is exactly meant by the positive obligation for States to protect a human right, for example the right to security.
 For this reason, and for the reason that there is no consensus in the literature on the concept,
 it seemed very important to us to give a short general and theoretical framework on de positive obligation for the government. It is commonly recognized
 that human rights can be divided in classical and social rights. When one speaks on the classical rights, this will mean the government will have an obligation to withdrawal itself from any action that might constitute an infringement of this specific right: this is also called the negative obligation. In the case of social rights, the government will have an obligation to perform certain behavior with the goal that the specific right can be enjoyed by the people. This positive obligation will ask some help, or intervention from the State.
 In the case of social human rights the individual can try to force the government to exert, but the individual cannot demand concrete actions.
 An example of this kind of social right is the right to work. 
But we cannot describe the difference between positive and negative obligations of States just by the difference of, respectively, omission of action and intervention.
 What’s more, there is another problem, which has been recently determined by the legal scientists: when classical rights received the characteristic of social rights, namely that of positive obligation, they also received other characteristics. For example, a positive obligation to secure the right for security will no longer be a mere obligation to exert, but a obligation for result.
 And another aspect of social rights sticks to the classical rights as well, namely the enforcement of the positive obligation. To resolve these kind of problems with the definition of positive obligations, the literature speaks about the social dimension and horizontal dimension of positive obligations of state parties. 
This short introduction to the concept of positive obligations has probably made clear that it would be useful to describe this social and horizontal dimension further and to find out what kind of positive obligation of State Parties we will discuss while speaking about the positive obligation of states to provide security under the Convention, The Charter and the Polish Constitution. 
b. The Social and Horizontal Dimension of Positive Obligations

The social dimension of positive obligations of classical human rights, like the right to security has her sources in the positive obligations of social rights, as mentioned above. Because positive obligations in general, should take care that the government takes certain measures and actions that the rights can have true effect in society and that people of the nation can truly enjoy this freedom to the human right.
 The other side of the medal of positive obligations can be seen as individual claim for help and assistance of the government to individual autonomy and freedom while executing the human right.
 This is the social dimension. 
Moreover, positive obligations have an horizontal dimension as well. This horizontal dimension should not be confused with the horizontal effect of human rights. The horizontal effect of human rights gives the individual the right to invoke a human right in proceedings against another individual. The horizontal effect is contrary to the vertical effect, in which an individual can invoke a human right against the government.
 The horizontal dimension of positive obligation does have some tangent plane with the horizontal effect. The horizontal dimension – in contrary to vertical – describes the way (or field) in which the risk of breach of the human right operates. To give a specified example of this theoretical sentence: There where the vertical dimension states the danger of interference in the human right comes from the side of the government (for example: the government tortures someone in prison), the horizontal dimension states the danger is coming from the level of the individual it selves (for example: other individuals, dangerous company plants etc.).
 
Therefore the positive obligations of State Parties within the horizontal dimension will have to provide a certain level of protection of the effectiveness of the human right against risk factors of the level of individuals, from another private party. In the case of the right to security we can say that this means the government has the positive obligation to protect the individual against the breach of security of individuals by terrorists, dangerous factories, angry neighbors, but also more abstract matters as electronically dangers. 

c. Conclusion 

To conclude and to repeat, we can say that the horizontal dimension sees on the relation between the breaching factor and the individual.
 We must say though, that there can be a situation that a horizontal breach (by another individual) will be accounted to the State because of lack of supervision for example. This will result in something which is called indirect third party effect.
 This is sometimes also referred to as the subsidiary responsibility of the government.
 

The most important handbook of Harris, O'Doyle and Warbrick
 makes the difference between three categories of positive obligations: respect, protect en fulfill/secure. You can see all of these dimensions and effects in the figure below.
Figure I – the dimensions of risk and the effect of human rights









In this essay we will focus on the way the government has to fulfill her obligations to respect, secure and protect the right to security, in the way that everyone has the right to live freely and without fear from horizontal risks. 

3. Positive obligation to provide security under de ECHR

a. Introduction

The European Convention on Human Rights, originally adopted with dictatorship and abuse of a state power largely in mind,
 was drafted primarily to prevent so-called “negative interferences” by state or public authorities – breaches of the obligation not to interfere with the rights of individuals. However, The European Convention on Human Rights has also interpreted the ECHR as to impose “inherent”, positive obligation on the state to secure human rights.
 

Within the scope of article 5 the Court has frequently made use of the concept of ‘positive obligation’, the assumptions being that the national authorities may be under the obligation to actively respect the individual’s rights protected under article 5. However, “regard must be had to the fair balance that has to be stuck between the general interests of the community and the interests of the individual”.

b. The positive obligation in theory

Article 5 of the Convention guarantees a right to liberty and security:

“1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:

a. the lawful detention of a person after conviction by a competent court;

b. the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to secure the fulfillment of any obligation prescribed by law;

c. the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so;

d. the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority;

e. the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

f. the lawful arrest or detention of a person to prevent his effecting an unauthorized entry into the country or of a person against whom action is being taken with a view to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1.c of this article shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in contravention of the provisions of this article shall have an enforceable right to compensation.”

This article provides that everyone has the right to liberty and security of person. Liberty and security of the person are taken as a "compound" concept - security of the person has not been subject to separate interpretation by the Court.

Article 5 provides the right to liberty, subject only to lawful arrest or detention under certain circumstances, such as arrest on the basis of a suspicion of a crime or imprisonment in fulfillment of a sentence. The article also provides the right to be informed in a language one understands of the reasons for the arrest and any charge against them, the right of prompt access to judicial proceedings to determine the legality of one's arrest or detention and to trial within a reasonable time or release pending trial, and the right to compensation in the case of arrest or detention in violation of this article.

There are many commentaries concerning this Article, however I would like to focus on some issues which can be linked with the positive obligation of the state.

c. The positive obligation in case-law

1) General interpretation of the Article 5 and the scope of application

The right to liberty must be understood in its ‘classic sense’, as The Court stressed in the case Engel v. Netherlands:

“In proclaiming the "right to liberty", paragraph 1 of Article 5 (art. 5-1) is contemplating individual liberty in its classic sense, that is to say the physical liberty of the person. Its aim is to ensure that no one should be dispossessed of this liberty in an arbitrary fashion.” 

It is the article which refers directly back to domestic law:

“The scope of its task in this connection, however, is subject to limits inherent in the logic of the European system of protection, since it is in the first place for the national authorities, notably the courts, to interpret and apply domestic law.” 

The starting point must be his concrete situation and account must be taken of a whole range of criteria such as the type, duration, effects and manner of implementation of the measure in question
.

The application of this Article to people under 18 was mentioned in the Nielsen v. Denmark case:

“It must be possible for a child like the applicant to be admitted to hospital at the request of the holder of parental rights, a case which clearly is not covered by paragraph 1 of Article 5 (art. 5-1).”

It applies also to detention of aliens in international zone:

“Holding aliens in the international zone does indeed involve a restriction upon liberty, but one which is not in every respect comparable to that which obtains in centers for the detention of aliens pending deportation. Such confinement, accompanied by suitable safeguards for the persons concerned, is acceptable only in order to enable States to prevent unlawful immigration while complying with their international obligations.”

Article 5 is concerning the physical liberty of the person. Its aim is to ensure that no one should be dispossessed of this liberty in an arbitrary fashion. In order to determine whether someone has been "deprived of his liberty" within the meaning of Article 5, the starting point must be his concrete situation and account must be taken of a whole range of criteria such as the type, duration, effects and manner of implementation of the measure in question
. However, it does not refer to military service:

“Military service, as encountered in the Contracting States, does not on its own in any way constitute a deprivation of liberty under the Convention.”

Where the "lawfulness" of detention is in issue, including the question whether "a procedure prescribed by law" has been followed, the Convention refers essentially to national law and lays down the obligation to conform to the substantive and procedural rules of national law, but it requires in addition that any deprivation of liberty should be in keeping with the purpose of Article 5, namely to protect the individual from arbitrariness. 

2) Action taken in good faith to protect individuals

Exercise of police discretionary authority to protect a vulnerable individual may not give rise to Article 5 issue as it was in the “Guenat v. Switzerland”
 application. The applicant claimed that he had been wrongfully admitted to a psychiatric institution after a medical examination instructed by the police. Police officer had invited individual who had been through to be acting abnormally to accompany them from his home to a police station. After various unsuccessful attempts to contact doctor at the clinic where the applicant had been receiving treatment, a psychiatrists had arranged for his compulsory detention in a mental health hospital. The applicant claimed that he had been arbitrary arrested and detained for some 3 hours in the police station without being given any explanation for his arrest, but the majority of the Commission considered that there had been no deprivation of liberty since the police action had been prompted by humanitarian considerations, no physical force had been used, and the applicant remained free to walk about the police station.

Another example is Cf B. v. France
 where the Court did not find violation when the applicant was detained on the police considered mentally ill for an identity check. However such considerations cannot justify the imposition of extensive restrictions which have a real impact upon an individual’s rights. In the Riera Blume and others v. Spain case
 the applicants were members of the religious sect who had been handed over to their families upon their release from custody by a judge who recommended that the families should arrange that they be interned in a psychiatric center on a voluntary basis for treatment. For some ten days they were held against their will in a hotel and subjected to “de-programming”. The domestic court had dismissed a criminal prosecution for false imprisonment on the ground that this action had been for philanthropic and well-intentioned motives. For the European Court of Justice, however, the transfer to and subsequent confinement in the hotel “amounted in fact, on account of the restrictions placed on the applicants, to a deprivation of liberty”. Here, the length of the detention and the fact that the applicants had not been at risk of immediate physical appear to have been of some significance.

3) Detention on reasonable suspicion of having committed an offence

A state must be able to show more than that a suspicion was honestly held to justify any deprivation of liberty. In Fox, Campbell and Hartley judgment, The Court considered that reasonable suspicion “presupposes the existence of facts or information which would satisfy an objective observer that the person concerned may have committed the offence.
 What may be regarded as “reasonable” will, however, depend upon all the circumstances. 
In the case of Brogan and others, the applicants argued that they had been held under anti-terrorism legislation on suspicion of involvement in unspecified acts of terrorism. The contention was rejected by the Court which found that detention had been with the aim of furthering police investigations “by way of confirming or dispelling the concrete suspicion”.

4) Detention to prevent the commission of crime

The Court refuses to interpret the sub-paragraph to authorize “a policy of general prevention direct against an individual or a category of individuals who present a danger on account of their continuing propensity to crime. It does no more that afford of preventing a concrete and case specific offence”.

As the Court noted in the Lawless case, any alternative interpretation could result in the possibility that anyone suspected of harboring an intent to commit an offence could be arrested and detained for an unlimited period on the strength merely of an executive decision.

d. Summarize 

To conclude, it must be stated that Article 5 provides the right to liberty, subject only to lawful arrest or detention under certain circumstances. There can be stressed two sides of this statement. First, understanding Article 5 as a right which protects individual from unlawful treatment. Second, understanding Article 5 as a obligation of the state to protect individuals, people in general, to guarantee them security. Considering the provision made by this Article as a positive obligation of a state, the strict criteria must be met. The state can arrest individual, when it is made in a good faith to protect him from possible harm. Another point of view is that the arrest protects others, by deprivation an individual of liberty the states guarantees the security for their all citizens. The problem is how to balance these two values – for this question, in the light of XXI-century’s threats, the European Court of Human Rights will have to find an answer.

4. Positive obligation to provide security under de Charter 

a. Introduction

Article 6 Charter, Right to liberty and security:

“Everyone has the right to liberty and security of person.”

This article is contained within the Chapter II of the Charter of Fundamental Rights of the European Union ( hereafter : the Charter ) which deals with Freedoms. As we can read this article settle the right to security with the right to liberty.

First of all, before trying to go deeper in the study of this article 6 of the Charter, a short summary of the Charter history could be interesting in order to identify clearly the context.

In 1996, the European Union refuses to join the ECHR. Therefore the European Union will have the idea to gather in a single text, some fundamental Rights which were contained and scattered in the Treaties.

In 1999, on a German initiative, a “body” named “ the European Convention” is setting up. This “Convention” is composed with representatives of the Heads of State, Government and of the President of the Commission, and with members and European and nationals parliaments.

In December 2000 the Charter is proclaimed by the European institutions. The idea was great but the result is controversial, in order to see how the Charter is setting the obligation for the States to provide security, our focus will of course be on the Article 6 of the Charter, but we will also see how this Chapter is suffering and depending of the Charter's limits.

b. The positive obligation in theory 

In the Charter the principle of security is contained within the article 6 as already said. The formulation of the article is based on the article 5 of the ECHR. This was the will of the European Convention, as proof we can quote the official text of the explanations concerning the Charter.

The text says “The rights in Article 6 are the rights guaranteed by Article 5 of the ECHR”.

The first limit can be observed, the lack of independence of the Charter, instead of creating his own article which would show the will to create a strong text, the European Convention has taken exactly the same formulation which is contained is the ECHR. Moreover the same text adds article 6 of the Charter and article 5 of the ECHR “they have the same meaning and scope” which shows the dependence of the first article on the second.

1) Definition of the principle

In this formulation, not only the principle of security is mentioned but also the principle of liberty.

In order to a better understanding of the article, we can try first, to define those two principles separately and then to observe their interaction.

2) The theory of an independent right

First, the Right to liberty is probably the easiest to define. This Right must not be confused with the general principles of liberty and freedom. In the Charter, the article 6 and its Right to liberty is contained in the general Chapter of Freedoms, that is showing the difference. Here the Right to liberty is narrow, it has to be seen as the freedom of “bodily movement in the narrow sense of arrest and detention”.

Concerning the Right to security, which is our main topic here, his definition is quite more complex, first in his meaning but also in his scope.

A definition has been given by the Human Rights committee, in the case “Delgado Paéz v. Colombia” in 1990. The committee interpreted the right to security as independent with the corresponding State obligation to take reasonable and appropriates measures in order to protect individuals, who are subject to death threats and others serious threats to their personal safety.
However this definition seems more to correspond with the meaning of old texts inspired directly by the French Revolution like the Declaration of the Rights of Man and of the Citizen, but less with the meaning given by the European Court of Human Rights. So, this first definition is not very convincing.

The second one, which consists in binding the two terms, liberty and security, seems better because in accordance with the will of the Charter founders.

3) The interdependence with the right to liberty

The formulation of the article 6 binds therefore two terms, liberty and security, here the definition can be seen through two points of view, the first one is that the right to security would protect the right to liberty and the second vision would be that a deprivation of liberty would protect the right to security. The fact to bind the two terms is more in accordance with the spirit of the Article 6,and of the Charter in general. When the Charter was written, the authors will, was to write this article with the ECHR as model. As we said before, the article 6 is a copy of the article 5 of the ECHR, the ECtHR define those principles in his jurisprudence by binding them, therefore the article 6 has to be define in the same way, the official explanation confirms this approach by stating: “The rights in Article 6 are the rights guaranteed by Article 5 of the ECHR, and in accordance with Article 52(3) of the Charter, they have the same meaning”.

According to the first point of view, security “denotes prohibition of deprivation of liberty”.
 It means that in order to insure the right to security, individuals are protected by this right to liberty. A question appears here, we said that the definition of article 6 has to be seen through the interpretation given by the European Court of Human Rights, does it mean that as long as the Court will keep this vision, the right to liberty within the article 6 will have to be interpreted in link with the right to security?

Through the second point of view, the fact to deprive someone of his liberty is a mean to protect the security of someone else. From this point of view, right to security and to liberty are once again interdependent, liberty could be used as a tool for the States in order to protect the principle of security.

Finally, it’s interesting to mention that during the draft of the Charter, the right to security was a source of debate, the idea that was raised was to give up this right to security in order to keep only the right to liberty. But they finally decided to keep the same formulation as the article 5 of the ECHR. That show the problematic around this right to security and its definition, in order to insure a right its definition has to be clear otherwise States could interpret differently the right and the security of individuals could be trampled.

However, States are limited by a define scope of limitations.

4) Scope of limitations

The article goes further and establishes the limits of this right, those limitations are directly taken from the article 5 of ECHR which is logic under the rest of the article, ”Consequently, the limitations which may legitimately be imposed on them may not exceed those permitted by the ECHR, in the wording of Article 5”.

The scope of limitations is exhaustive, but only deals with the right to liberty, this show the importance to interpret the right to security in link with the right to liberty. This exhaustive list contains cases in which States are allowed to deprive individuals of their right to liberty.

In its first point the article contains some provisions dealing with criminal law and procedure, as detention on remand and imprisonment after a conviction. It also contains provisions dealing with civil and administrative law, for example detention of minors or detention of aliens before their expulsion, or also the detention of people addicted to drugs or who could spread a disease.

In its second point, it concerns the right to information, the arrested individual has the right to know why he has been arrested.

In the third point, the article mentions the guarantees that the State have to apply in case of a detention of remand.

The fourth point, the article deals with the so-called right to “habeas corpus” proceedings. This is a very old right, the definition of this right is the possibility for individuals to challenge his detention before an independent and impartial Court which guarantees the right to a fair trial.

The last point concerning the limitations of this article 6,is the right to compensation, if the individual

has been detained in conditions which violates principles settle in this article, the individual has the right to ask compensation for this prejudice.

Now we have seen the principle in theory, we are trying to study whether members States respect this obligation or not, and how this obligation apply in Nationals order.

5) The problem of the binding effect
In order to be effective a text has to bind the States, but the problem of the Charter is that its binding effect was limited, but with the Treaty of Lisbon ratification it might change. First we will see how the Charter was binding the States before the Treaty of Lisbon and then which will be the possible evolution due to the ratification.

6) Before the ratification

Before the ratification the Charter was not really considered as a treaty, the text had only been proclaimed twice, first the day before the ratification of the Treaty of Nice and the second time before the signature of Treaty of Lisbon in 2007. Institutions of the EU proclaimed this Charter, but it was more an inter-institutional agreement than a real treaty. The binding effect of the text was more on the horizontal ground than on the vertical. The Charter was more a guideline for the States or a “framework” as the text says, they have to respect principles of the Charter in their domestic legislation or in theirs treaties ratification. It was also a framework for the European institutions.

But concerning horizontal field, binding effect was limited, individuals tried to invoke rights from the Charter and some courts also tried to use the Charter but it was not really satisfactory in order to insure the rights from the text and therefore the principle of security. The jurisprudence is weak, the few cases where the courts used the Charter don't deal with the right to security.

For example we can mention a judgment of the European Court of Human rights in which the court based its judgment on the article 9 of the Charter,
 and one of the ECJ in which the Court said that in the area of legality of criminal offenses and non-discrimination the Charter is the main source, before the ECHR.

But in opposition, some national courts considered this Charter as a non-binding text, that was the case in France for example, in two judgments, one in 2005
 and the other one in 2008
, the “Conseil d'Etat” considered that the Charter didn't have any binding effect and therefore it was impossible for individuals to invoke its articles in front of the French courts.

If we consider that the effectiveness of a right is measurable only if it is possible to defend him, therefore if this rights is not evocable before courts, this right is useless for the individuals and they have to find another way to defend their right.

Actually, this is what individuals did and still do because we still don't know the impact of the Treaty of Lisbon on the Charter, individuals are using the article 5 of ECHR instead of the article 6 of the Charter in order to defend this right to security in front of courts. It is therefore possible to say that before the ratification, the obligation on the States concerning the right to security was controversial.
7) After the ratification
As already said, before the ratification the Charter was not addressed to individuals and couldn't be used for claims, it was just a “kind of institutional guideline”.
 But with the ratification, the Charter has now a real binding force and therefore we can expect that the right to security will be better insured. The Charter has now the same value as a treaty according to the article 6 of the Treaty of Lisbon, and should now bind the States. Therefore the horizontal dimension is still present and is stronger, States and institutions will still have to act in the respect of the Charter, but the very interesting aspect with the ratification is the evolution of the vertical dimension.

If the Charter is a binding treaty and the will of the EU is to have his own Charter of Fundamental rights, this could allow individuals to invoke the Charter, and therefore the right to security before the courts. That would be the real evolution, the right to security would be therefore a real positive obligation for States because if they don't respect such a rights they could be punished. Therefore they will have to act in the sense of the right to security in order to enforce the Charter, otherwise they would be exposed to the control of judges.

c. Summarize 

Consider the right to security as define within the Charter as a real obligation for States is quite questionable. First its definition is quite unclear, it seems that under the Charter the right to security cannot exist by itself.

But the ratification of the Treaty of Lisbon might change the situation, now the Charter is a real treaty so we it's logic to expect a real control of this right by courts. This control could lead to a new interpretation, different as the European Court of Human Rights one. A new interpretation would give an independence towards the article 5 of the ECHR. Therefore the possibility to invoke the right before courts seems to be the key in order to settle the right to security as a real positive obligation for States and EU, because for example if ECJ punishes a State for the violation of the right to security, States will have to act positively in order to insure this right.

Unfortunately it is too early to know what will be the real impact of the Lisbon Treaty on the Charter, but expectations are important.

5. Positive obligation to provide security under de Polish Constitution
a. Introduction

In this Chapter we will try to review and summarize the way the right to security as an positive obligation of states is being secured by the Polish Constitution. We have tried to show in which way the right to security should function, and does function in the Polish legal society. Within this goal we especially wanted to see how the Polish Constitution obliges the Polish Government to really provide this security, but also in which way the balancing of rights works in Poland.
In the first place we will give a broad introduction to the theoretical aspects of the Constitution in which we will show that the Polish Constitution provides several provisions which oblige the Polish Government to protect this human right. Furthermore we will cover a small political part of this discussion on security, from the view of the Polish President. The last part of this chapter we wanted to deal with a couple of practical examples on the way this right functions in real society. But no major cases could be easily founded and the language barrier did not allow us to give a sincere and exert image of the case-law. This will also show to what extent the Polish Government really does protect this human right. Concluding we will be able to say if the Constitution is merely a codification of European values or if it really provides an added value contrary to Constitutions which do not have the right to security in their Constitution’s text. 
b. The positive obligation in theory

The text of the Constitution
The Polish Constitution and the way human rights are being secured in this Constitution must be seen and analyzed in their context. The Constitution is officially from 2 April 1997. It replaced the temporary amendments put into place in 1992 designed to reverse the effects of communism, establishing the nation as "a democratic state ruled by law and implementing the principles of social justice."
This makes it not strange that human rights and positive obligations for the Polish Government have an important place in the text of this very same Constitution. While reading the Constitution for the first time for this essay, a couple of major differences with other Constitutions came into our minds. 

In the first place, the Polish Constitution does not take off with the ‘normal catalogue of fundamental human rights.’ Article 1 to 29 holds general provisions on the Republic (of Poland). These general provisions are important in the context of our essay, because the most important one, article 5 is situated in this category. This general provisions show the general characteristics of the Polish Constitution. This all being said, we can conclude that the positive obligation of the Government of Poland is not only a fundamental human right, secured by the Constitution, but it is one of the essential aspects of the Polish nation for its existence. 
The second special feature of the Polish Constitution is that, although the second chapter is being called “THE FREEDOMS, RIGHTS AND OBLIGATIONS OF PERSONS AND CITIZENS”, many of the rights are formulated as a positive obligation to the Polish government. Let’s give an example:

The right to private life in Belgium:

Art. 22 Everyone has the right to the respect of his private and family life, except in the cases and conditions determined by law. The right to free movement in Italy: Art. 16 Every citizen has the right to reside and travel freely in any part of the national territory except for limitations provided by general laws protecting health or security. No restriction may be imposed for political reasons. The right to privacy in the Netherlands: Article 10 Everyone shall have the right to respect for his privacy, without prejudice to restrictions laid down by or pursuant to Act of Parliament.

In the Polish Constitution almost all rights are stated in the following way: Article 38 The Republic of Poland shall ensure the legal protection of the life of every human being.
This brings us to the conclusion that the Republic of Poland has placed itself in a position
 where the human rights like, right to life, privacy, security etc. are not only fundamental, but have attached the characteristics of the social dimension of rights: the government will provide and secure these rights. We will therefore discuss the positive obligation to provide security and the right to security separately, as they are separately mentioned in the convention as well.
Positive obligation of the Republic of Poland to secure its citizens
In this sub-paragraph we would like to summarize the way the positive obligation are defined in the Polish Constitution. The most important article, which is stated in the very first chapter “THE REPUBLIC”, is article 5:
Article 5 

The Republic of Poland shall safeguard the independence and integrity of its territory and ensure the freedoms and rights of persons and citizens, the security of the citizens, safeguard the national heritage and shall ensure the protection of the natural environment pursuant to the principles of sustainable development.

The first, and most important thing that has to be mentioned about this article, is to whom it is directed. The English translation speaks about the Republic of Poland. This should be interpreted in a way that the positive obligations of this article must be fulfilled by all the “public authorities” of the Republic of Poland. This means a wide range of officials must take this article into consideration, while carrying out their public tasks. Not only the central government should take care of national security, but also police forces, or officials or all kinds of semi-official institutions. 

The second point that has to be made is exactly which positive obligations this article holds. We can extract 5 kinds of obligations:

· The Republic of Poland shall safeguard the independence and integrity of its territory;
· The Republic of Poland shall ensure the freedoms and rights of persons and citizens;

· The Republic of Poland shall ensure the security of the citizens;

· The Republic of Poland shall safeguard the national heritage; 
· The Republic of Poland shall ensure the protection of the natural environment.

In the context of this essay, we would like to concentrate on the first 3 positive obligations. As 

the literature speaks on this article, the first here above mentioned positive obligation binds the public authorities to protect the independence and freedom of the Polish territory as a state. This gives the state an obligation to protect Poland in the event of hostile take-over’s, war and terrorism. Especially this last goal of this article is important while balancing the protection of this right, with the respecting of human rights. This obligation to protect the Polish sovereignty and territorial integrity is not only about military protection, but also about political protection by law. 
The second positive obligation, namely the ensuring of freedoms and rights of persons, is important for the theme of our essay, for the following rights: Right to life,
 Right to private life and personal integrity,
 Right to Communication,
 Right to privacy
. This obligation is also stated in other words at the beginning of the second chapter of the Constitution:

Article 30

The inherent and inalienable dignity of the person shall constitute a source of freedoms and rights of persons and citizens. It shall be inviolable. The respect and protection thereof shall be the obligation of public authorities.

This makes the case interesting; because a part of article 5 states that the Polish authorities have the right to protect all freedoms and rights, but at the same time holds the following obligation:

The third positive obligation of this right, namely the ensuring of the general security of persons is probably the most interesting and has complicating aspects. The traditional view on this general provision is that it secures the Polish citizens from intervention in the public order. We will discuss the balancing of rights and obligations, and the limitation of rights and obligations by the public order, further in this chapter. 
In this context we should mention another article, from the first chapter, which holds one of the essential key-values of the Polish republic; namely article 9, which speaks on positive obligation to respect and apply international law (including the Charter and the Convention) in all public actions. 

 Article 9

The Republic of Poland shall respect international law binding upon it.

In the theory on this article it is stated that, it provides the legal basis for factual enforcement of the Convention and the Charter. We could conclude that thanks to this article all the rights on security as we have previously described in this essay should be secured by the Polish authorities as well. In the following chapter we will compare the Polish Constitution and the European legal grounds for the positive obligation to security and conclude if the Polish Constitution has an added value. 
In the context of the European obligations to provide security to anyone under the authority of the Polish Authorities, it is not strange that there is a specific provision which allows not only citizens, but all inhabitants of Poland to enjoy the security by the Polish authorities:
Article 37

1. Anyone, being under the authority of the Polish State, shall enjoy the freedoms and rights ensured by the Constitution.

2. Exemptions from this principle with respect to foreigners shall be specified by statute.

We can conclude this sub-paragraph with the conclusion that the Polish Constitution provides enough provisions which hold the legal basis for as well the claiming of rights by individual Polish citizens and inhabitants, as well as the legal basis for the acts and omissions of the Polish Authorities to fulfill its positive obligation to provide state and individual security. 
Limitation of human rights

We now know that the Polish constitution provides the general positive obligation for all public authorities to provide security. Moreover the Polish Constitution summarizes certain fundamental human right which can play a role in providing this security. But what if the securing of one human right is intervening in the enjoyment of the other human right? What if the Polish authorities need to limit other human right to fulfill their positive obligation to provide security? And in which situation can human rights of the Polish Constitution be limited in general? These are important questions, especially when we think of the right to security intervening with other people’s rights, like right to privacy or free communication for example. 
Article 31 of the Polish Constitution provides the general legal basis and grounds for limitation of the human rights:

Article 31

1. )
Freedom of the person shall receive legal protection.

2. ) 
Everyone shall respect the freedoms and rights of others. No one shall be compelled to do that which is not required by law.

3.) 
Any limitation upon the exercise of Constitutional freedoms and rights may be imposed only by statute, and only when necessary in a democratic state for the protection of its security or public order, or to protect the natural environment, health or public morals, or the freedoms and rights of other persons. Such limitations shall not violate the essence of freedoms and rights.

As the 3rd paragraph states, there a several conditions to be met before any human right can be limited in general:

· Any limitation may only be imposed by statute; and 

· When necessary in a democratic state for the protection of its security or public order; or

· When necessary to protect the natural environment, health or public morals; or 

· When necessary to protect the freedoms and rights of other persons.

To answer the other questions set out above, we can conclude on the basis of this article and of the way the Constitution is constituted that the general positive obligation to provide security as set out in article 5, will be enough reason to limit the human rights as set out in Chapter 2. If another Right is at stake, than the limitation of both rights must be balanced to the extent to what is necessary in a democratic state. To give an example:

The right to privacy can be limited by the provision of article 5, if this is necessary. But if the right to privacy would have to be limited to protect someone else his right to life, that this limitation must first be balanced, and then can take place. 

In this paragraph we have shown the very theoretical picture of the positive obligation to provide security and the right to certain types of security. In the next paragraph we would like to point out what the politics see as the biggest point of the agenda coming out of the positive obligation in article 5. 

c. The positive obligation in politics

The general page of the Chancellery of the President of the republic of Poland on the right to security of State and individuals starts of with a declaration of it being very fundamental. It is being said that this is a fundament without which the Polish Republic can not exist. Furthermore the first paragraph states that is impossible for the Republic of Poland and for the Polish citizens to prosper and evolve without this right being taken care of. 

This is not a mere political ‘bla bla’. Many philosophers of law have been thinking on the matter of law and security and have augmented that a country without security will be in war ‘of all against all’.
 Without security people will have other priorities above education, inventions or achievements in sports or arts, namely survival. But still it makes it interesting how the politics interpret article 5 of the Polish Constitution and what there are willing and able to do, to fulfill their positive obligation.

Help to all kinds of victims

The president states that article 5 of the Constitution obliges the Government to be engaged in helping those who could not be protected against infringement of their right to security. According to the politics this can sometime mean financial help, but also contact of helping institutions. This right also indicates that the Polish government has the procedural obligation to protect its inhabitants, by providing due investigation to the causes and guilty parties of the infringement of the right.
The well-functioning of all civil servants

Another way, in which the Polish governments Gould like to show their engagement to fulfill their positive obligations, is by securing that the police and other civil servants act accordingly to the Constitution and protect other person’s rights. This has already resulted in the permanent education of the police and the plan to modernize the police, SG, BOR i PSP (the local courts). 

Anti-hooligan powers

A very special way in which the president would like to secure nation’s, and person’s security is by concentrating on hooligans, in the broad sense of the term. These minor offences like vandalism, pickpockets or minor abuse must be taken care off, before making bigger plans. 
Hero examples

The last, and according to my opinion strangest way in which the Polish Government claims to fulfill its positive obligation to protect the right to security: praising those who gave the right example. This means giving medals and honours. Although this is of course a good thing to do, we do not believe that his is the exact way the Polish Government should fulfill its positive obligation. 
c. Summarize 

The polish constitution provides a 2-sided legal basis for the positive obligation for the Polish government to provide security. On the one hand is State- and Individual security one of the key-elements of the Polish Republic, as stated in article 5. On the other hand it is a specified right, which should be respected and protected by the government. This specific right is for example the right to life and the right to freedom. This right can only be limited if necessary in certain circumstances, or balanced with other human rights. 
Because the Polish government has also the obligation to respect the European human rights we can say that the text does not provide any additional legal basis for the positive obligation to security, but it does give a easier way to limit other human rights, because the positive obligation to provide security is stated as a key-element of the existence of the Polish Nation. 

Although the text and theory on the Polish Constitution seems to be a legal basis for major interventions, the Polish President sees his duty to respect and provide security more in the field of aid to victims and heroism. 

6. Comparison of the level of protection

We have made an overview of the way the Polish national government can be forced to ist positive obligation to provide security on 3 levels: the Convention, the Charter and the Polish constitution. 

In the first place we have drawn a couple of interesting conclusions during our partial studies oft he three levels of judicial protection.
Convention:

The Court has explicitely stated that states have the positive obligation to protect the right to security. The fact we found interesting is that there can be two grounds for regarding Article 5 as a positive obligation of the State. First is providing security for the individual who is arrested, when it is made in a good faith in his own interest (i.e. to secure his from making harm himself). Second is to provide security for the society in general, by depriving one liberty we provide security and liberty for others.

Although the Court does oblige the State to respect and protect the right to security, it gives states the possibility to limit this rights in certain circumstances. 

Charter:

About the right to security in the charter there are still a lot of unanswered questions. Even though some people state that Article 6 of the Charter maybe not very convincing for several reasons, for example it's a copy-paste of the article 5 of the Convention, or the problems of binding effects for the States, at least we find this article seeming to be in accordance with International and National standards, as such as the article 1 of the Polish Constitution, the article 9 of ICCPR. It may not have an added value to the Convention, but at least a political statement on its importance is made.
The evolution of the Charter within the process of the adhesion to the Convention by the EU will be interesting and essential. It is not very clear whether the Convention and the Charter will be the base of a double mechanism in order to insure fundamental rights or a complex system, where two Courts will have trouble in the interpretation of similar principles, and therefore a system efficient for individuals.

Constitution
Two major conclusions can be drawn from the way the Polish Constitution takes care of its national obligation to provide security for its citizens. In the first place we must say that the way the rights is being encrypted in the constitution can be an example for many other countries; the constitution literally holds the positive obligation for the national government. But also secures the positive right to security by the human rights catalogue, further in the constitution. One can therefore say that the Polish Constitution is at least complying with its positive international obligations via law. But practical outcome seems to point in a different direction: the Polish politics do not seem to realize that the positive obligation of the international treaties, and of their own constitution is that they must respect, secure and protect this right. It takes an real effort, as we have explained in the first chapter. 
Ending Conclusion

The level of protection, and limitation of the positive obligation to secure the right to security seems to be on a very similar level in the three legal texts. The way the positive obligation is formulated may be different (direct/interpretation) but has the same goal in the end. Also the limitations seem to be similar. This all leads us to the conclusion that we find the three texts do neither contradict, nor complement each other.
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� At least more than some other countries. 


� Art. 5: 


“Rzeczpospolita Polska strzeże niepodległości i nienaruszalności swojego terytorium, zapewnia wolności i prawa człowieka i obywatela oraz bezpieczeństwo obywateli, strzeże dziedzictwa narodowego oraz zapewnia ochronę środowiska, kierując się zasadą zrównoważonego rozwoju.”
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“The Republic of Poland shall ensure the legal protection of the life of every human being.”


� Article 41:


“1.)	 Personal inviolability and security shall be ensured to everyone. Any deprivation or limitation of liberty may be imposed only in accordance with principles and under procedures specified by statute.


2.)	Anyone deprived of liberty, except by sentence of a court, shall have the right to appeal to a court for immediate decision upon the lawfulness of such deprivation. Any deprivation of liberty shall be immediately made known to the family of, or a person indicated by, the person deprived of liberty.


3.)	Every detained person shall be informed, immediately and in a manner comprehensible to him, of the reasons for such detention. The person shall, within 48 hours of detention, be given over to a court for consideration of the case. The detained person shall be set free unless a warrant of temporary arrest issued by a court, along with specification of the charges laid, has been served on him within 24 hours of the time of being given over to the court's disposal.


 	4.)	Anyone deprived of liberty shall be treated in a humane manner.
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“1.)	No one may be obliged, except on the basis of statute, to disclose information concerning his person.


2.)	Public authorities shall not acquire, collect nor make accessible information on citizens other than that which is necessary in a democratic state ruled by law.


3.)	Everyone shall have a right of access to official documents and data collections concerning himself. Limitations upon such rights may be established by statute.


4.)	Everyone shall have the right to demand the correction or deletion of untrue or incomplete information, or information acquired by means contrary to statute.


5.)	Principles and procedures for collection of and access to information shall be specified by statute.”


� Art. 30: 


“Przyrodzona i niezbywalna godność człowieka stanowi źródło wolności i praw człowieka i obywatela. Jest ona nienaruszalna, a jej poszanowanie i ochrona jest obowiązkiem władz publicznych.”
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“Rzeczpospolita Polska przestrzega wiążącego ją prawa międzynarodowego.”
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“1.)	Kto znajduje się pod władzą Rzeczypospolitej Polskiej, korzysta z wolności i praw zapewnionych w Konstytucji.


 	2.)	Wyjątki od tej zasady, odnoszące się do cudzoziemców, określa ustawa.”


� Art. 31: 


“1.)	 Wolność człowieka podlega ochronie prawnej.


2.)	Każdy jest obowiązany szanować wolności i prawa innych. Nikogo nie wolno zmuszać do czynienia tego, czego prawo mu nie nakazuje.


3.) 	Ograniczenia w zakresie korzystania z konstytucyjnych wolności i praw mogą być ustanawiane tylko w ustawie i tylko wtedy, gdy są konieczne w demokratycznym państwie dla jego bezpieczeństwa lub porządku publicznego, bądź dla ochrony środowiska, zdrowia i moralności publicznej, albo wolności i praw innych osób. Ograniczenia te nie mogą naruszać istoty wolności i praw.”
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